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COMMENTS OF THE 
INTERNATIONAL BROTHERHOOD OF TEAMSTE 

Before the 
UNITED STATES DEPARTMENT OF TRANSPO 

Surface Transportation Board 

STB Docket No. MC-F-21034 

July 24,2009 

These comments are submitted on behalf of the International Brotherhood of 
Teamsters (IBT), its more than 420 affiliated Local Unions, and its more than 1.3 
million members. 

The IBT already represents some of the truck drivers engaged in hauling 
containers to and from the Ports of Los Angeles and Long Beach, California (San 
Pedro Bay Ports) and is actively involved in efforts to organize others. These 
organizational activities include an effort to organize drivers working for Southern 
Counties Express, Inc. (SCE), one of the carriers party to the joint venture 
operating agreement that is the subject of these comments. 

Both employee and independent contractor drivers operate in a chaotic, 
fragmented market, made up of small motor carriers. It has been estimated that 
1,300 motor carriers provide drayage services in the two ports, utilizing 
approximately 17,000 drivers.' A few of these motor carriers, such as Southern 
Counties utilize employee drivers, at least in part, to conduct their business. Most 
of the other drivers operating in the San Pedro Bay Ports are currently classified as 
independent contractors. 

Motor carriers providing drayage services typically do so utilizing 
equipment leased from the drivers who work for tiiem. Typically, though not 
always, such equipment leases are made with drivers working as independent 
contractors. That is, the individuals driving for the motor carrier are typically 
driving their own truck. The fee that the driver receives represents payment for 
driving services rendered in transporting the container and an equipment rental 

' These figures are drawn from the complaint filed in Federal Maritime Commission v. City of Los Angeles, F. 
Supp.2d (DC 2009), 2009 U.S. Dist LEXIS 32403, Case No. 08-1893. The applicants put the number of carriers at 
1,200. Application, ^age IS. 



payment, representing the driver's return on the driver's capital investment in his 
or her truck. 

The nature of the drayage market is such that drivers have almost no 
economic power to negotiate or set rates. The motor carriers actually function as 
brokers, matching independent drivers with loads from shippers and shipping lines. 
Rates are presented to drivers on a take-it-or-leave-it basis. Because they are 
primarily classified as independent contractors, it is unlawful for port drivers to 
combine and "pool" their resources, as the applicants seek to do here, without 
violating the Sherman Anti-Trust Act. 

As a result, both employee and independent contractor drivers are unable to 
make a decent living, despite the fact that drivers typically work 11 to 12 hour 
days. 

The pooling arrangement proposed by the applicants will have a disastrous 
impact on drivers operating in the San Pedro Bay Ports, (jranting the CTC's 
application means that the ten companies involved will be able to coordinate and 
set prices both for what they charge and what they pay for services. This will harm 
competition overall, but will be particularly devastating for drivers who lease their 
equipment. 

It is important to note in this regard that, while the application talks about 
pooling the CTC members stock of "green" trucks, there are no practical limits on 
the topics on which the CTC members may collude. The application's stated intent 
to "cross-sell and promote each other's services, to leverage clean truck equipment 
utilization, with or without drivers . . ." Application, page 11 (emphasis added). 

Even more telling is the Section 14.1 of the Operating Agreement, attached 
as Appendix 1 to the Application. The last sentence of Section 14.1 states: 

"To the extent that any Member utilizes contracted owner 
operators/independent contractors, the Members will arrange through 
appropriate subleases or other forms of leases to make such equipment 
available to another Member." 

Application, Exhibit 1, page 21 

This is a description of a price-fixing arrangement with regard to the services of 
owner-operators. 



The applicants approach this question by emphasizing that they "collectively 
represent less than ten percent (10%) of the overall monthly truck activity to and 
from Long Beach and Los Angeles harbor facilities". Application, page 4, and that 
therefore there is no concern about undue control of the market. This approach is 
disingenuous for two reasons. 

First, as a result of the Clean Air Action Plan, both Ports have adopted a 
"Clean Trucks Program", which imposes a progressive ban on dirty trucks. One of 
the by-products of this program is that the Ports now collect data regarding the 
number of moves performed and market share maintained by motor carriers 
involved in the CTP. The first compilation of such data was released by the Port of 
Los Angeles in June 2009. Exhibit A sets forth data drawn from this compilation. 
This data strongly suggests that the collective market share of the ten companies 
forming the CTC exceeds ten percent. Just five of the ten carriers involved 
accounted for eight percent (8%) of market share measured by all container moves 
at the Port. More importantly, those same five carriers account for twelve percent 
(12%) of all moves carried out by "clean trucks". This suggests that the CTC is 
strongly positioned to dominate the market as the port policies push customers to 
use newer, cleaner trucks. 

The second reason to be suspicious of the applicant's ten percent claim is 
that if they are successful, as they anticipate, then their market share will 
necessarily grow. Hence, the baseline estimate of "less than ten percent" market 
share is not the appropriate metric. The question is what do the applicant's 
estimate their market share to be once the pooling application to be granted? 

Part of the answer is provided by the applicants themselves. They indicate 
that they "are willing to consider... additional participants." Application, page 16. 
This ten company agreement is therefore simply the camel's nose under the tent. 
Over time, more companies will enter the CTC, producing a cartel that will 
dominate and restrain competition for port drayage at the San Pedro Bay Ports. 

An agreement such as the one being proposed here is particularly dangerous 
to competition in light of the fact that the drayage market at the San Pedro Bay 
Ports is in flux right now, and is expected to continue to shift through the transition 
period (ending in 2012). As the application itself outlines, through their respective 
"Clean Trucks Program, both Ports have imposed a progressive ban on the use of 
older, "dirty" diesel trucks. Ultimately, by 2012, all trucks miming in both Ports 



will need to utilize either Model Year 2007 or newer diesel or alternative fiieled 
(liquid natural gas or electric) engines. 

Several significant elements of the two Ports' Clean Truck Programs have 
been enjoined in federal District Court, but the bans and a subsidy system remain 
in place. The ban and subsidy are likely to cause a significant shift in the market, 
most likely resulting in a market consolidation. Indeed, this is already taking 
place. For example, while estimates of the number of carriers operating in the San 
Pedro Bay Ports as of September 2008 were in the range of 1200 carriers, only 
approximately 800 were approved to participate in the Clean Trucks Programs. 

What assurance is there that as the market continues to change that the CTC 
will not unreasonably restrain competition? The answer is 'none". In fact, the 
evidence suggests that the effect of granting the application will be to put the CTC 
in position to dominate the market. 

The anti-competitive effect of the agreement is enhanced by the fact that the 
ambiguous structure and operating procedure described for the CTC (outlined 
below) allows the member companies imprecedented access to data regarding each 
company's operations. 

The applicants will doubtless respond to these comments by pointing out 
that only "clean" trucks are subject to the pooling arrangement and that each 
applicant will continue to operate regular "non-clean" diesel tractors. The problem 
with this argument is that, as the application itself admits, the Clean Air Action 
Plans, enacted by both Ports, call for the ultimate "[rjeplacement of 'dirty' trucks 
with a new generation of clean or retrofitted vehicles." Application, page 4. See 
also. Application at page 6. As the Clean Air Action Plans progress at the two 
ports, motor carriers such as the ten involved in this application will be expected to 
replace their existing fleets with clean trucks. Indeed, by 2012, all trucks operating 
in the Ports must be "clean" trucks. As a result, within a fairly short period of 
time, all of the trucks operated by the ten applicants will fall into the pooling 
arrangement."̂  

^ The applicants assert the ability of better-heeled competitors to buy more clean trucks as a reason why the 
application should be granted. Application, page IS. 



The nature and operation of the Clean Truck Coalition (CTC) is unclear. 
Will the CTC merely be a repository for equipment that will be made available to 
the ten member companies? Or will the CTC become a drayage provider itself? 

If the CTC is to be a drayage provider, then it will need to become a licensed 
motor carrier. In this case, the CTC will be directly "competing" with its own 
owners. Given the structure of the CTC, however, such "competition" will be an 
illusion. Instead, the CTC will simply be a vehicle to allow the participants to 
collude with one another to set prices and engage in other anti-competitive 
conduct. But, even if the CTC is not going to be a licensed motor carrier, it will 
still have an anticompetitive effect through the coordinated purchase, maintenance, 
leasing and operation of clean trucks. 

The application raises as many questions as it answers. For example, the 
applicants state that "they would welcome the opportunity to augment their fleets 
with additional clean trucks, but are currently financially unable to do so." If the 
financial situation of the applicants does not allow for investment in such assets 
now, then how will the CTC be able to continue as a viable entity? The only 
logical answer is that the coordination of purchasing and the "cross selling" 
alluded to in the application will reduce the applicant's costs such that they will 
become more profitable and be able to purchase more clean trucks. The problem 
with this scenario is that the applicants are proposing to achieve these efficiencies 
by engaging in collusive practices, particularly with regard to their relationship 
with drivers. 

The description of control and authority within the CTC is completely 
ambiguous. The operating agreement indicates that "the LLC shall have no 
officers." How, then, can the CTC be held accountable? In fact, however, it is 
clear that one applicant. Green Fleet Systems, holds more control than others: the 
CTC is headquartered at the offices for Green Fleet, and the attorney for (jreen 
Fleet "undertook to form the LLC and to draft [the operating] agreement." This 
relationship should be clarified and explained. 

Are all applicants in full compliance with all rules and regulations 
established by the Federal Motor Carrier Safety Administration? At least one 
applicant (Southern Counties Express) claims on its website that it has common 
carrier authority, yet Appendix 1 of the application indicates that SCE's common 
carrier authority is inactive. 



In summary, granting this application would harm competition for drayage 
services in the San Pedro Bay Ports. It would be particularly damaging to the 
drivers struggling to make a living by moving cargo out of the Ports and into the 
stream of national commerce. For this reason, the IBT requests that the application 
be denied. 

Respectfully submitted. 

Michael T. Manley 
Counsel to Teamsters Port Division 
International Brotherhood of Teamsters 
25 Louisiana, NW 
Washington, DC 20001 
(202)-624-8711 
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